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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R.  Case No.515/16 

                 State                      

                  -vs- 

             I)  Owahedur Rahman and 

     ii) Towhidur Rahman ..…….. Accused persons.  

u/s-447/323/34 IPC 

EVIDENCE RECORDED ON  :  09.05.17, 11.12.17 & 22.02.18. 

ARGUMENTS HEARD ON   :  18.07.18. 

JUDGMENT DELIVERED ON  :  31.07.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Mr. J. Islam, Advocate. 

 

J U D G M E N T 

 

1.     The case of the prosecution, in a brief, is that an FIR was filed in 

Belsor PS on 13.04.16 by the informant Safiya Bibi against the accused persons 

namely Owahedur Rahman and Towhidur Rahman alleging inter-alia that on 

08.04.16, at about 5.00 pm, in the evening, accused Towhidur Rahman appeared 

in the courtyard of the informant with a hoe and started digging her boundary. 

When the informant's husband Harmuj Ali prohibited the accused from digging 

his courtyard, accused Owahedur Rahman tried to stab informant's husband with 

the hoe. When the informant's husband restrained the accused from using his 

hoe in order to assault him, accused gave a blow to the informant's husband 
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which landed on his head. When the informant went to intervene, accused 

Towhidur Rahman threw the informant to the ground by holding her hair and 

gave her slaps and blows. When the neighbours of the informant raised hue and 

cry, informant and her husband were somehow saved. Hence the case. 

2.   On receiving the case, Belsor P.S. registered Belsor P.S. Case 

No.70/16 u/s-447/325/354/34 IPC and started investigation. On completion of 

investigation the I.O laid charge-sheet against the accused persons Towhidur 

Rahmand and Owahedur Rahman u/s-447/323/34 IPC. 

3.   In pursuance of the process issued, the accused persons appeared 

before the court and on their appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused persons. 

Thereupon prima facie case was found against the accused persons u/s-

447/323/34 IPC and the particulars of the offences u/s-447/323/34 IPC were 

read over and explained to the accused persons and they were asked whether 

they will plead guilty of the offences charged or claimed to be tried. They had 

pleaded not guilty and claimed to be tried. 

4.  During the trial, the prosecution side examined six witnesses 

including the I.O. 313 Cr.P.C. statement of accused persons were of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.    

                    

                            POINTS FOR DETERMINATION  

    •  Whether the accused persons namely Owahedur Rahman and Towhidur 

Rahman in furtherance of common intention on 08.04.16, at about 5.00 pm, at village Thutikata under 

Belsor PS committed criminal trespass by entering into the house of informant Safiya  Bibi, at that time 

in possession of informant Safiya Bibi with intent to commit an offence and thereby committed an 

offence punishable u/s-447 I.P.C. ?    

  •  Whether the accused persons namely Owahedur Rahman and Towhidur 

Rahman in furtherance of common intention on 08.04.16, at about 5.00 pm, at village Thutikata under 

Belsor PS voluntarily caused hurt to informant Safiya Bibi and her husband Harmuj 

Ali and thereby committed an offence punishable u/s 323 I.P.C. ?   
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                       DISCUSSION, DECISION AND REASONS 

 

6.         PW.1 is Safiya Bibi, informant. She deposed that she knew the 

accused persons. She stated that about a year ago, at about 3.00 pm, in the 

afternoon, she and her husband were sitting in the courtyard. No other person 

was present at that time. Accused Owahedur Rahman and Towhidur Rahman 

appeared. Owahedur Rahman had a hoe in his hand and he started to dig the 

informant's courtyard. Her husband asked Owahedur Rahman why he was 

digging the courtyard. Owahedur Rahman kept the hoe and gave a blow upon 

informant's husband's head. When she tried to intervene, Towhidur Rahman held 

her hair and threw her to the ground. She raised hue and cry and some people 

arrived and they took them to Kakaya medical. Thereafter, she filed FIR in the 

police station. The FIR was written by someone else. 

7.         In her cross-examination, she deposed that accused Owahedur 

Rahman works in GMCH. Accused Towhidur Rahman is a teacher. To the south of 

their land, accused persons also have a plot of land. That land is near the road 

side. The house of the accused persons is to the eastern side of the land and to 

the western side, there is a pond and to the western side of the pond, they have 

land. A case is proceeding regarding land dispute between them and the accused 

persons. It is not a fact that accused Owahedur Rahman had not dug up their 

boundary and he was in GMCH during the time of the incident. It is not a fact 

that accused Towhidur Rahman was in school during the time of the occurrence. 

It is not a fact that she did not state before the I.O that Owehedur Rahman had 

given blow upon her husband's head. It is not a fact that accused Towhidur 

Rahman had not pulled her hair and threw her to the ground. She does not 

remember the date and day of the incident. The FIR was filed in the evening on 

the day of the incident. During the time of the occurrence, Jamal, Saif, Hamed 

and some other persons were present. It is not a fact that they had dug a 

portion of the accused persons' land and brought the dugged land to their 

boundary. It is not a fact that she did not state before the I.O that the accused 

had dug their land. It is not a fact that she has falsely filed this case as there is 

land dispute between them. 
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8.         PW.2 is Md. Saifuddin Ahmed. He deposed that he knew the 

informant, but he does not know the accused persons. About a year ago, 

informant's son called him. He was driving a vehicle in Guwahati at that time. He 

came to the police station where his signature was taken. He does not know 

anything about the incident. 

9.         Defence declined to cross-examine this witness. 

10.         PW.3 is Harmuj Ali. He deposed that informant is his wife. He 

knew the accused persons. About a year ago, at about 3-4 pm, in the afternoon, 

he was in his courtyard. Accused Owahedur Rahman came with a hoe and 

starting to dig his courtyard. He asked the accused Owahedur Rahman why he 

was digging his courtyard, at that time, Owahedur Rahman came and gave him a 

blow and when his wife went to save him, he pulled her by her hair and threw 

her to the ground. Thereafter, he was taken by some persons to Kakaya medical. 

His wife filed case later on. 

11.       In his cross-examination, he deposed that Owahedur Rahman does 

a job in GMCH. Towhidur Rahman is a teacher. His father-in-law had given him a 

land in which they are presently residing. There is dispute between him and the 

accused persons regarding the land in their southern boundary. It is not a fact 

that he did not state before police that Owahdur Rahman had dug up their land. 

It is not a fact that Owahedur Rahman has not assaulted him. He has forgotten 

the date and day of the incident. The FIR was filed on the same day of the 

incident. He went to medical on the same day. He did not sustain any injury in 

his head and hand. No person came to the place of occurrence. It is not a fact 

that accused persons have not dug up the land and did not give any blow upon 

him. It is not a fact that both the accused persons were in their place of jobs 

during the time of the occurrence. 

12.         PW.4 is Md. Abed Ali. He deposed that he does not know the 

informant and the accused persons. About 1½ years ago, at about 4.30 pm, he 

and Saifuddin Ahmed were going to their agricultural farm on bicycle. He saw a 

gathering of many persons in Dakapara. Persons who gathered there informed 

him that some fight had taken place due to a land dispute. Thereafter, they came 

away from that place. Police called them to the police station and took his 

signature. 
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13.         Defence declined to cross-examine this witness. 

14.         PW.5 is Dr. Uttam Dutta. He deposed that on 09.04.16, he was 

working as Sr. M&HO at Kakaya Rural Hospital, Belsor. On that day, he examined 

one Safiya Bibi, 50 years, female of village Piplibari, PS Belsor under Dist. Nalbari 

bearing OPD No.2197/16. The patient was not escorted by anyone and on 

examination he found the following injuries- back side blunt injury. In his opinion- 

the injury is simple in nature caused by blunt object. Ext.1 is the Injury report 

and Ext.1(1) is his signature. 

15.         On the same day, he also examined one Md. Harmuj Ali, 60 years, 

male, village Piplibari, PS Belsor under Dist. Nalbari bearing OPD No.2198/16. 

The patient was not escorted by anyone. On examination, he found the following 

injuries- swelling over right parietal side. In his opinion- the injury is simple 

caused by blunt object. Ext.2 is the medical report and Ext.2(1) is his signature. 

16.         In his cross-examination, he deposed that there is no reference 

police case number mentioned in the report. The injury may occur upon falling 

over hard substance. 

17.         PW.6 is Dilip Talukdar, I.O. He deposed that on 13.04.16, he was 

working as I.C of Baritapa PP under Belsor PS. On that day, informant Safiya Bibi 

filed a written FIR in the Belsor PS. On receipt of the FIR, the O.C registered 

Belsor PS Case No.70/16 u/s-447/325/354/34 IPC and he was given the task of 

investigation. He visited the place of occurrence and drew sketch map. He 

recorded the statements of informant Safiya Bibi and victim Harmuj Ali and 

collected victims' advice slip from Kakaya medical. He recorded the statements of 

the witnesses. He collected the medical reports of the victims on 26.04.16. On 

26.04.16, the accused appeared before Baritapa PP. They were arrested, their 

statements were recorded. As the offences were bailable in nature, the accused 

were allowed to go on bail on the same day. Upon completion of investigation, he 

filed charge-sheet against the accused Owahedur Rahman and Towhidur Rahman 

u/s-447/323/34 IPC. Ext.3 is the sketch map and Ext.3(1) is his signature. Ext.4 

is the charge-sheet and Ext.4(1) is his signature. 

18.         In his cross-examination, he deposed that as per the FIR, the date 

of the incident is 08.04.16. The FIR was lodged on 13.04.16. Before him, in her 
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statements informant Safiya Bibi did not state the reason of delay in lodging the 

FIR. In Ext.3 sketch map, the point “Ga” is shown to be the land of informant. 

Informant stated in her statements before him that the point “Ga” is the land 

purchased by her. In Ext.3, sketch map, the point “Gha” and “Ja” are the houses 

of Khorsed and Hasmad respectively. He has not recorded the statement of 

Khorsed and Hasmad. He recorded the statement of Abed Ali and Saifuddin in 

the place of occurrence. They are not resident of the village where the 

occurrence occurred. He recorded the statements of informant Safiya Bibi and 

Harmuj Ali. In their statements, they did not state before him that accused 

persons had dug up their frontyard. It is not a fact that he has not investigated 

the case properly. 

19.         These are the materials on record. 

20.         Now, let us come to the discussion as to whether the prosecution 

has been able to bring home the guilt of the accused persons beyond all 

reasonable doubt. The Ld. Defence counsel in his argument stated that there is a 

delay of 5 days in lodging the FIR. He stated that the prosecution has not 

exhibited the FIR because the same contained thumb impression of the 

informant. He stated that the reason of late lodging the FIR is neither stated in 

the FIR nor in the evidence of informant recorded as PW.1. He also stated that 

the evidence of PW.1 and her husband PW.3 both revealed that they had inimical 

relation with the accused persons. There is a land dispute between both the 

sides prior to the date of the incident. Stressing on the point of delay, he stated 

that as the informant has not been able to properly explained the delay of five 

days in lodging the FIR and hence,  the accused persons are entitled to get the 

benefit of doubt. Furthermore, he stated that there are contradictions in the 

evidence of PW.1 and PW.3 regarding presence of both the accused persons in 

the alleged incident. He stated that while PW.1. has implicated both the accused 

persons of assaulting her, her husband, PW.3 has remained silent  regarding the 

presence of accused Towhidur Rahman in the place of occurrence. Therefore, he 

stated that that the accused persons are entitled to get the benefit of doubt. 

21.         Upon perusal of the evidence of PW.1 informant, it is seen that she 

stated that on the relevant day, she along with her husband were sitting in the 

courtyard when accused Owehedur Rahman and Towhidur Rahman came to their 
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courtyard and accused Owahedur Rahman started digging the courtyard with a 

hoe. When the informant's husband PW.3 asked accused Owahedur Rahman why 

he was digging the courtyard, Owahedur Rahman gave her husband a blow and 

when she went to intervene, accused Towhidur Rahman pulled her hair to the 

ground and when she raised hue and cry, some people arrived and took away her 

and her husband to Kakaya medical. As per PW.1, only she and her husband 

were present when the incident occurred. When the evidence of PW.3 is seen, it 

is found that PW.3, the husband of PW.1 has stated that only accused Owahedur 

Rahman came with a hoe and started digging the land and when he asked the 

accused the reason for digging, Owahedur Rahman gave him a blow and the 

accused Owahedur Rahman also pulled his wife's hair to the ground. Therefore, 

there is a contradiction between PW.1 and PW.3 regarding the presence of both 

the accused persons in the place of occurrence. Furthermore, in his cross-

examination, PW.3 has stated that he has not sustained any injury in his head 

and hand, but PW.5 the M,O found swelling in the right parietal region of PW.3 

Harmuj Ali when he examined him on 09.04.16. Therefore, there is also a 

contradiction regarding the injuries found by the doctor as the same is not 

tallying with the evidence of PW.3. So far as the injuries of PW.1 are concerned, 

it is found that the M.O had found back side blunt injury. There is no proper 

description of nature of injury sustained by PW.1. Hence, I do not find the 

evidence of PW.5, M.O to corroborate with the evidence of PW.1 and PW.3. PW.1 

as well as PW.3 stated in their evidence that after the incident, some people 

came and took her and her husband to Kakaya medical, but the prosecution has 

failed to examine those witnesses who had taken PW.1 and PW.3 to medical. 

Furthermore, PW.1 stated that witness Jamal, Saif and Hamed had seen the 

occurrence and out of the three witnesses, PW.2 Saifuddin Ahmed was examined 

by the prosecution, but he has not stated anything material in order to support 

the prosecution case. Therefore, the evidence of PW.2 is also not of any help to 

the prosecution case. Upon perusing the evidence of PW.4, Abed Ali, it is seen 

that he is a hearsay witness. No other independent witness was examined by the 

prosecution who has seen the occurrence or had anything to support regarding 

the prosecution case. Furthermore, as PW.1 Safiya Bibi has not properly 

explained the delay of five days that occurred in filing the FIR, there is every 

possibility that the FIR is not spontaneous enough. PW.3 Harmuj Ali stated that 

the FIR was filed on the same day, but that was not in the instant case. As the 
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FIR was not filed immediately, the danger of a case being concocted one cannot 

be ruled out. Moreover, there is admittedly inimical relation between the accused 

persons and the informant and PW.3 regarding dispute of a plot of land. Hence, 

there is very possibility that PW.1 and PW.3 may have falsely deposed in order 

the see the accused persons be convicted. 

22.         The informant alleged that the accused persons trespassed into 

her house, they dug up her courtyard and assaulted her and her husband, but 

instead of going to the nearest police station to report the matter, the informant 

has awaited for five days to file the FIR. No explanation worth the name for delay 

in filing the FIR has come on record. Hence, the danger of prosecution case 

being a concocted one cannot be ruled out. Therefore, I do not find the evidence 

of PW.1 and PW.3 are reliable. Furthermore, no independent witness was 

examined to support the prosecution case. As per Ext.3, sketch map, the houses 

of Khorsed Ali and Hasmad are near the place of occurrence, but they were also 

not examined by the prosecution side in order to bring out the true fact.     

23.         In the result, I find that prosecution has failed to prove the guilt of 

the accused persons beyond all reasonable doubt. 

24.        In the backdrop of the entire evidence on record and taking 

into account the facts and circumstances of the case, the accused persons 

namely Owahedur Rahman and Towhidur Rahman are  acquitted of the 

offences u/s-447/323/34 IPC  and they are set at liberty forthwith. 

25.        Bail bond will stand cancelled after six months. 

26.         Judgment is written in separate sheets and delivered in open 

court. 

         Given under my hand and seal of this court on this the 31st 

day of July, 2018. 

 

            (Smti. K.R. Deka) 

                       Chief Judicial Magistrate, 
                  Nalbari.   
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       Dictated and corrected by me 

 

 

               (Smti. K.R. Deka) 

      Chief Judicial Magistrate, 
                    Nalbari.   

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Miss Safiya Bibi, informant. 

PW.2- Md. Saifuddin Ahmed. 

PW.3- Md. Harmuj Ali. 

PW.4- Md. Abed Ali. 

PW.5- Dr. Uttam Dutta, M.O. 

PW.6- I.O ASI Dilip Talukdar. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  - Injury report. 

Ext. 1(1) - Signature of Dr. Uttam Dutta, M.O. 

Ext.2  - Injury report. 

Ext. 2(1) - Signature of Dr. Uttam Dutta, M.O. 

Ext.3  - Sketch map. 

Ext. 3(1) - I.O ASI Dilip Talukdar. 

Ext.4  - Charge sheet. 
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Ext. 4(1) - I.O ASI Dilip Talukdar. 

 

Defence Exhibits 

None 

 

 

                                                      (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
               Nalbari.   


